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DETAILED ACTION 
Priority 

1 . Applicant is reminded that the "Cross Reference To Related Application" 
section of the specification should be updated to reflect that this application is a 
371 national stage of PCT/EP03/10949 filed on 10/02/2003 which claims the 
benefit of US provisional application 60/416,018 filed on 10/04/2002. 

Specification 

2. This application does not contain an abstract of the disclosure as required 
by 37 CFR 1.72(b). An abstract on a separate sheet is required. 

Ciaim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-5 are rejected under 35 U.S.C. 112, second paragraph, as being 

indefinite for failing to particularly point out and distinctly claim the subject matter 

which applicant regards as the invention. In line 5 of claim 1 Applicant uses the 

phrase "portion of the upper surface of the tray not fixed to the tray," and it is 

unclear as to how the upper surface of the tray is not fixed t the tray. For 

examination purposes, the examiner will interpret the phrase to read "portion of 

the sheet not fixed to the upper surface of the tray ..." Appropriate correction is 

required. 

Claim Rejections - 35 USC § 102 
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4. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 1,2 and 5 are rejected under 35 U.S.C. 102(a) as being anticipated 
by Lohmann (DE 101 0281 8A1). 

With respect to claim 1, Lohmann discloses a packaging (Fig 1 and 2) 
comprising a tray having a series of spaced apart sections, each section having a 
recess (Fig 1 reference number 4) and an upper surface; a sheet (reference 
number 3) fixed in part to the upper surface of the tray having at least a portion of 
the sheet not fixed to the upper sutface of the tray thereby creating a tab 
(reference number 6), the tab being graduated in width from a narrow tip to a 
wider base, the base being adjacent to the sealed portion of the sheet, and the 
tab being located in one corner of the section of the tray. 

With respect to claim 2, Lohmann discloses that the recesses are between 
0.5 and 50 mm in diameter (Column 3, line 59). 

With respect to claim 5, Lohmann discloses that there is a seal between 
the tray and the sheet (Lohmann USPub 2004/0050749 A1 Specification Page 1. 
paragraph [0007]. Even though a product-by-process claim is limited and 
defined by a process, determination of patentability is based on the product itself. 
Accordingly, if the product in a product-by-process claim is the same or obvious 
from a product of the prior art, the claim is unpatentable even though the prior art 
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product was made by a different process. Thorpe, 777 F.2d at 697, 227 USPQ 
at 966; In re Marosi. 710 F2.d 799, 218 USPQ 289 (Fed. Cir. 1983). Therefore, it 
is sufficient that Lohmann discloses that the tray and sheet are attached by a 
seal and not by means of heat sealing. 

5. Claims 1,3 and 5 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Wood (US Pat No 5,046,618). 

With respect to claim 1, Wood discloses a packaging (Wood Fig 1) 
comprising a tray (Fig 1 reference number 12) having a series of spaced apart 
sections, each section having a recess (Fig 1 reference number 14) and an 
upper surface; a sheet (reference number 17) fixed in part to the upper surface of 
the tray having at least a portion of the sheet not fixed to the upper surface of 
the trav thereby creating a tab (reference number 26), the tab being graduated in 
width from a narrow tip to a wider base, the base being adjacent to the sealed 
portion of the sheet, and the tab being located in one corner of the section of the 
tray. 

With respect to claim 3, Wood discloses that the sheet is aluminum 
laminate (column 4, lines 7-11). 

With respect to claim 5, Wood discloses that there is a seal between the 
tray and the sheet (column 2, lines 52-57). Even though a product-by-process 
claim is limited and defined by a process, detennination of patentability is based 
on the product itself. Accordingly, if the product in a product-by-process claim is 
the same or obvious from a product of the prior art, the claim is unpatentable 
even though the prior art product was made by a different process. Thorpe, 777 
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F.2d at 697, 227 USPQ at 966; In re Marosi, 710 F2.d 799, 218 USPQ 289 (Fed. 
Cir. 1983). Therefore, it is sufficient that Wood discloses that the tray and sheet 
are attached by a seal and not by means of heat sealing. 

6. Claims 1 ,3 and 5 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Dressel et al., (US Pat No 5,785,180). 

With respect to claim 1, Dressel discloses a packaging (Fig 1) comprising 
a tray having a series of spaced apart sections, each section having a recess 
(Fig 1 reference numbers 26 and 28) and an upper surface; a sheet (reference 
number 18 and 20) fixed in part to the upper surface of the tray having at least a 
portion of the sheet not fixed to the upper surface of the trav thereby creating a 
tab (reference number 30), the tab being graduated in width from a narrow tip to 
a wider base, the base being adjacent to the sealed portion of the sheet, and the 
tab being located in one corner of the section of the tray. 

With respect to claim 3, Dressel discloses that the sheet is aluminum 
laminate (column 11, lines 10-14). 

With respect to claim 5, Dressel discloses that there Is a heat seal 
between the tray and the sheet (column 6, lines 20-25). 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 



Application/Control Number: 10/529.136 Page 6 

Art Unit: 3728 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 
148 USPQ 459 (1966), that are applied for establishing a background for 
detemnining obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at 
issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dressel et al (US Pat No 5,785,180). 

With respect to claim 2, it would have been an obvious matter of design 
choice to one of ordinary skill in the art at the time the invention was made to 
specify the recess diameter range of the tray, since such a modification would 
have involved a mere change in the size of a component. A change in size is 
generally recognized as being within the level of ordinary skill in the art. In re 
Rose, 105 USPQ 237 (CCPA 1955), 

Claims 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dressel et al (US Pat No 5,785,180) in view of Katzner et al., (US Pat No 
6,155,423). 

With respect to claim 4, Dressel does not disclose that the sheet has a 
range of thickness from between 15 and 60 microns. However, Katzner 
discloses a sheet that is an aluminum laminate with a range of thickness from 
between 15 and 60 microns (Katzner column 6, lines 52-61) so that the contents 
of the tray are maintained in a moisture impervious environment, protected from 
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moisture and light (column 3, lines 54-56). Therefore, it would have been 
obvious to one of ordinary skill in the art at the time of invention to modify the 
Dressel packaging to include an aluminum laminate sheet with a thickness 
between 15-60 microns heat sealed to the tray, as taught by Katzner, for the 
purpose of protecting contents within the recesses of the tray from potentially 
destructive conditions such as moisture and light. 

Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. French et al., (US Pat No 6,830,153) discloses a tray with 
sections, recesses and unsealed tabs. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Steven B. Pollicoff whose telephone number 
is (571)272-7818. The examiner can normally be reached on M-F: 7:30A.M.- 
4:00P.M. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Mickey Yu can be reached on (571)272-4562. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Infomiation Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more infomiation about the PAIR system, see http://pajr- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 
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